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Sub- Chapter 6
Adm ni strati ve Enforcenent Procedures

17.38.601 PURPOSE (1) This subchapter inplenments 75-6-
103, MCA, which requires rules establishing admnistrative
enf orcement procedures and adm nistrative penalties authorized
under the Public Water Supply Act, Title 75, chapter 6, part 1,
MCA. These rules are to be applied in accordance with the
enforcenment policies and procedures adopted by the departnent
for water quality related | anws and prograns adm ni stered by the
departnment. (Hi story: 75-6-103, MCA, | MP, 75-6-109, MCA, NEW
1995 MAR p. 282, Eff. 2/10/95; TRANS, from DHES, 1996 MAR p.
1499; TRANS, from 17.36.1101, 1998 MAR p. 2754, Eff. 10/9/98.)

17.38.602 DEFINITIONS Unless the context clearly states
otherwise, the following definitions, in addition to those in
75-6-102, MCA, and ARM 17.38.202 apply throughout this
subchapt er

(1) "Act" neans Title 75, chapter 6, part 1, MCA

(2) "Cass | violation" nmeans a violation of the act or
regulations requiring an imediate action or response by a
person because of the health risk involved. These violations
include, but are not limted to, the foll ow ng:

(a) failure to act in the best interest of public health
in an energency situation, including, but not limted to,
di sease outbreaks, spills, tanpering and treatnent facility
failures;

(b) failure to provide continuous disinfection when
conti nuous disinfection has been required by the departnent; and

(c) failure to respond to nitrate, total <coliform
turbidity, or other MCL violations that pose an acute risk to
public heal t h, including check sanpling, and public
notification.

(3) "dass Il violation" neans any viol ation determ ned by
the departnent not to be a Class | violation.

(4) "Consent order” neans a legally binding agreenent

signed by a person and the director or designee, whereby
correction of recorded violations may be schedul ed and penalties
may be established for failure to conply within the tine
scheduled for conpliance. Penalties for recorded past
viol ations may al so be included in the agreenent.

(5) "Designee" neans an enpl oyee of the departnent who has
been authorized by the director to issue orders under this
subchapt er

(6) "Director"” neans the director of the departnent.
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(7) "Fees" neans the annual assessnent of fees for public
wat er supply systens and fees assessed for the review of plans
and specifications submtted to the departnment, as provided by
75-6-108, MCA.

(8) "Final order"” nmeans an order of the departnent issued
or in force pursuant to 75-6-109, MCA, the recipient of which
has failed to exercise within 30 days its right to a hearing
before the board or has waived such right, or has exercised such
right to a hearing, follow ng which the board has issued a fina
order either affirmng or nodifying the departnent’'s order.

(9) "Order” nmeans a witten direction issued by the
departnent to a person to take an action or series of actions to
conply with a provision of the act or rules inplenenting the
act, within a tine established under the order and which may
include a penalty assessnent.

(10) "Person" is defined in 75-6-102, MCA, and includes a
certified operator or any authorized agents of or contractors to
any entity defined as a person.

(11) "Violation letter" neans a letter sent by the
departnment pursuant to 75-6-110(2), MCA, to notify persons that
they are in violation of the act, rules inplenenting the act, a
condition of approval, or an order of the departnent, and to
describe the actions and a tinetable necessary to return to
conpl i ance. A violation letter does not constitute a final
action by the departnent and does not create a right to a
contested case appeal. (H story: 75-6-103, MCA, | MP, 75-6-109,
MCA; NEW 1995 MAR p. 282, Eff. 2/10/95; TRANS, from DHES, 1996
MAR p. 1499; TRANS, from 17.36.1102, 1998 MAR p. 2754, Eff.
10/9/98; AMD, 2003 MAR p. 2291, Eff. 10/17/03.)

17.38. 603 ENFORCEMENT PROCEDURES (1) Adm ni strative
enforcement under this subchapter encourages progressive
enforcement from an initial enforcenent response, such as a
witten or oral comrunication, through optional followup or
addi tional enforcenent actions. The initial adm nistrative
enforcement action taken will be determ ned according to the
followng criteria:

(a) wunless the violation represents an immnent threat to
human heal th, safety, or welfare or to the environnent, or is a
Class | violation, the departnment shall first send a violation
letter, pursuant to 75-6-110(2), MCA, prior to initiating an
adm ni strative enforcenent action under this rule;

(b) the departnent may respond to a ass | violation or a
violation that represents an immnent threat to human heal th,
safety, or welfare or to the environment, by issuing an order in
lieu of a violation letter;
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(c) if a person fails to conply with the conpliance
requirenments or schedule specified in a violation letter, the
departnment may respond by issuing an order.

(2) Oders under this subchapter may include, but are not
l[imted to, the follow ng requirenents or conditions:

(a) that the existing public water supply or sewage system
be repaired or nodified;

(b) that treatnment be installed or inproved;

(c) that the source of water supply be changed;

(d) that no additional service connections be nade to the
public water supply or sewage system

(e) that the public water supply or sewage system conduct
noni toring and reporting;

(f) that a report concerning the condition and operation
of the public water supply or sewage system be submtted to the
depart nment;

(g) that maps, design reports, plans and specifications
required by ARM 17.38.101 be submtted to the departnent;

(h) that corrective nmeasures be inplenented to elimnate a
viol ati on or exceedence of an MCL;

(1) that any commencenent or continued construction,
alteration, extension or operation of the public water supply or
sewage system be halted until all witten approvals or fees
required by statute or rule are obtained;

(j) that activities be conducted to prevent or renove a
source of pollution froma place that will cause pollution of a
public water supply systemor of state water used for donestic
pur poses;

(k) that public notification be given as specified by rule
or order; and

(1) that the public water supply or sewage systemretain a
certified operator in accordance with Title 37, chapter 42, MCA

(3) The provisions of this subchapter do not |imt the
authority of the department to bring a judicial action, which
may include the assessnment of penalties and injunctive relief,
prior to initiating an admnistrative action wunder this
subchapt er. The judicial action may be crimnal or civil.
(Hi story: 75-6-103, MCA; | MP, 75-6-109, MCA; NEW 1995 MAR p
282, Eff. 2/10/95; TRANS, from DHES, 1996 MAR p. 1499; TRANS
from 17. 36. 1103, 1998 MAR p. 2754, Eff. 10/9/98; AMD, 2003 MAR
p. 2291, Eff. 10/17/03.)

Rul es 17.38.604 and 17. 38. 605 reserved
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17.38.606 ADM NI STRATIVE PENALTIES (1) The mninumdaily
adm ni strative penalties for listed violations are set forth in
Table I. To determne the total amount of the penalty to be
assessed for a violation, the departnent shall adjust the
mnimum daily admnistrative penalty for the violation from
Table | by the anobunts calculated in (2). That anount nust then
be nultiplied by the nunber of days of violation that has been
charged by the departnent. To that anount the departnent shal
add the anobunt of economic benefit calculated in (3). The
anount that results is the total penalty anmount. The total
penal ty anmount, when divided by the nunber of days of violation
charged, may not exceed $1,000 for a public water system other
than a water hauler or a water bottling plant, that serves a
popul ati on of nore than 10,000, and $500 for other violations.

See next page for Table |
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Tabl e |
Schedul e of Mninmum Daily Adm nistrative Penalties
for Violations of the Public Water Supply Laws & Rul es
Penal ty per day (%)

S1 S2 S3 S4
Vi ol ati ons That Affect Human Heal th

Type of Violation

Acute MCL violation $85 $170 $340 $680
Failure to nonitor or report sanples
for acute contam nants (includes $75 $150 $300 $600

bacteria, turbidity and/or nitrate)

Failure to provide public
notification of boil order or health $65 $130 $260 $520
advi sory

Failure to provide treatnent $50 $100 $200 $400
Non-acute MCL viol ation $45 $90 $180 $360

Failure to provide public education
or notification (except for

notification of boil order or health $40 $80 $160 | $320
advi sory)

Failure to nonitor or report sanples
for water quality paraneters or non-

acute contam nants (other than $35 $70 $140 $280
bacteria, turbidity and nitrate)
Failure to self-monitor for
chlorine, turbidity, or fluoride $10 $20 $40 $80

Viol ations That Affect Program Administration and Integrity

Failure to pay annual service
connection fee $2 $4 $8 $25

Failure to conply with an
admi ni strative order
-wat er supply system
-sewage system

Failure to use certified operator $5 $10 $15 $30

Construction, nodification, or
operation of a systemwi thout plan

$100 $200 $400 $800
$100 $200 $400 $400

appr oval

-vater supply system $100 | $200 | $400 | $800
-sewage system $50 | $100 | $200 | $400
S1: Public system serving < 250 persons

ic
S2: Public systemserving 251 - 2,500 persons
S3: Public systemserving 2,501 - 10, 000 persons
S4: Public systemserving > 10,000 persons

17-3674 12/ 31/ 00 ADM NI STRATI VE RULES OF MONTANA



PUBLI C WATER AND SEWAGE 17. 38. 606
SYSTEM REQUI REMENTS

(2) The departnent shall adjust the mninmum daily
adm nistrative penalty fromTable I by the follow ng factors:

(a) The departnent shall consider the circunstances of the
violation. |[If a violation has occurred through no negligence on
the part of the violator, the mninmum daily admnistrative
penalty may not be increased for this penalty conponent. [If a
violation involves ordinary negligence, which is the failure to
exerci se the reasonabl e care of a person of comon prudence, the
m ni mum dai ly admi ni strative penalty nmust be increased by up to
10% If a violation involves gross negligence, which is the
gross or reckless disregard for the violated | egal requirenent,
the mninumdaily adm nistrative penalty nust be increased by up
to 15% If the violation occurred due to intentional conduct,
the mninumdaily adm nistrative penalty nust be increased by up
to 25%

(b) The departnent shall consider the violator's history
of violations. The mninmumdaily adm nistrative penalty nust be
increased by 5% for each Class Il violation, and 10% for each
Class | violation, for which the departnment issued a warning
letter, letter notifying the person of the violation under 75-6-
110, MCA, or notice of violation, or successfully prosecuted a
judicial action, within the two years prior to the date of the
violation for which the penalty is being assessed. The nmaxi mum
anount by which a mninum daily adm nistrative penalty may be
increased for history of violations is 20% of the penalty for
the violation fromTable I. A violation may not be counted if:

(i) the notice of violation was vacated; or

(1) the notice of violation is subject to a pending
adm ni strative action; or

(rii) the time to request review or appeal of an
adm ni strative or judicial decision has not expired.

(c) The departnent shall consider voluntary mtigation
If the violator takes nmeasures beyond those required by the | aw
to mtigate the violation or the inpacts of the violation on
human health or the environment, up to 20% of the m ninmumdaily
adm ni strative penalty may be deduct ed.

(3) The departnent shall determ ne any econom c benefit or
savings that the violator gained as a result of the violation.

The departnent shall use the best information reasonably
available at the tinme of calculating the penalty to determ ne
the economi c benefit or savings. The dollar value of the

econom ¢ benefit or savings, if any, mnust be added to the
penal ty amount calculated in (1) of this rule to determ ne the
total penalty anount.

(4) If, after the notice of violation and adm nistrative
penal ty order have been served, the violator wi shes to have
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the departnent consider its ability to pay, the violator shal
provide information concerning its financial situation to the

depart nment. The departnent shall review the information
provi ded and proceed as foll ows:
(a) If the departnent determines that the violator is

unable to inmredi ately pay the total penalty anount, but that the
violator is able to pay on a schedule, the departnent may pl ace
the violator on a paynment schedule. The departnent may charge
interest on the unpaid balance at the rate assessed by the
Mont ana departnment of revenue on incone tax due.

(b) If the departnent determ nes that the assessed penalty
is unfair in light of the violator’'s ability to pay, it my
reduce the penalty. However, the total penalty anount may not be
reduced to a value less than the violator's econom c benefit
resulting fromthe violation. (H story: 75-6-103, MCA, 1M
75-6-109, MCA; NEW 1995 MAR p. 282, Eff. 2/10/95; TRANS, from
DHES, 1996 MAR p. 1499; TRANS, from 17.36.1106, 1998 MAR p
2754, Eff. 10/9/98; AMD, 2000 MAR p. 2698, Eff. 10/6/00.)

17.38.607 SUSPENDED PENALTIES (1) Prior to issuing an
NOV and order that is to include adm nistrative penalties, the
departnment director or designee may consider suspending a
portion of the adm nistrative penalties when deenmed appropri ate.
In evaluating the appropriateness of suspended penalties, the
departnment director or designee shall consider the follow ng
criteria:

(a) tineliness in response to violation;

(b) history of past violations;

(c) cooperative efforts toward conpli ance;

(d) severity of violation and relative risk to human
heal t h; and

(e) other extenuating circunstances.

(2) Whenever the director or designee determ nes that
suspended penalties are appropriate, then witten docunentation
will be provided stating the basis for the determ nation using

I
the criteria listed in (1)(a) through (e) of this rule.

(3) Penal ti es suspended under this provision wll be
deenmed waived if the violator conplies with all provisions of
the adm ni strative order and remains in conpliance for a period
of one year fromthe date of conpliance with the adm nistrative
order. (H story: 75-6-103, MCA;, I MP, 75-6-109, MCA;, NEW 1995
MAR p. 282, Eff. 2/10/95; TRANS, from DHES, 1996 MAR p. 1499;
TRANS, from 17.36.1107, 1998 MAR p. 2754, Eff. 10/9/98.)
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